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IN THE MATTER OF THE APPLICATION OF
DWERSIFIED WATER UTILITIES, INC. TO
EXTEND ITS CERTIFICATE OF CONVENIENCE
AND NECESSITY IN PINAL COUNTY,
ARIZONA. OPINION AND ORDER

July 30, 20079 DATE OF HEARING:

10 PLACE oF HEARING:

11 ADMINISTRATIVE LAW JUDGE:

12 APPEARANCES :

Phoenix, Arizona

Dwight D. Nodes]

13

Mr. William p. Sullivan, CURTIS, GOODWIN,
SULLIVAN, UDALL & SCHWAB, P.L.C., on behalf
of Diversified Water Utilities, Inc., and

14

15

Mr. Kevin Torrey, Staff Attorney, Legal Division, on
behalf o f t he  Ut ilit ies  Divis io n o f t he  Ar izo na
Corporation Commission.

16 BY THE COMMISSION:

17 On November 24, 2004, Diversified Water Utilities, Inc. ("Diversified") filed with the

18 Arizona Corporation Commission ("Colnmission") an application to extend its Certificate of

19 Convenience and Necessity ("CC&N") for water utility services in Pinal County either by amending

20 Decision No. 63690 (September 4, 2001), as amended,2 or by treating the filing as a new application.

21 After a correction filed on December 9, 2004, Diversified's application requested to add to its CC&N

22 area all of Sections 13, 14, 15, and 23 and that portion of Section 16 east of the railroad tracks, all in

23 Township 3 South, Range 8 East,Pina1 County. Staff chose to treat Diversified's application as a

24 new application for a CC&N extension.

From December 3, 2004, through June 30, 2005, Diversified's application competed with an25

26

27

28

1 Administrative Law Judge Dwight D. Nodes conducted the hearing in this matter. The Recommended Opinion and
Order was drafted by Administrative Law Judge Sarah N. Harpring.
2 Decision No. 63690 has been amended by Decision No. 64062 (October 4, 2001) and Decision No. 65840 (April 22,
2003).
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a pplica tion  for CC&N e xte ns ion file d  by J ohns on Utilitie s  Compa ny ("J ohns on") to  e xte nd its

CC&N for wa te r utility se rvice  into Se ctions  13 a nd 23.

On June  30, 2005, Dive rs ified and Johnson filed a  Joint Se ttlement S ta tement and a  Le tte r of

Mutua l Unde rs ta nding, Coope ra tion, a nd Se ttle me nt, unde r which Dive rs ifie d a nd Johnson a gre e d,

a mong othe r things , tha t Dive rs ifie d would s e e k to e xte nd its  CC&N for wa te r utility s e rvice s  to

include  S e ctions  13, 14, a nd 15 a nd tha t portion of S e ction 16 e a s t of the  ra ilroa d tra cks  a nd tha t

Johnson would seek to extend its  CC&N for wa te r utility se rvices  to include  Section 23.3

On Nove mbe r 30, 2005, Dive rs ifie d file d a n Ame nde d a nd S upple me nte d Applica tion to

reques t extens ion of its  CC&N only into Sections  13, 14, and 15 and tha t portion of Section 16 ea s t

of the  ra ilroad tracks .

11

12

13

14

15

16

17

18

19

20

21

22

On De ce m be r 12, 2005, a  P roce dura l Confe re nce  wa s  he ld a t which Dive rs ifie d re que s te d to

ha ve  the  m a tte r for its  a pplica tion continue d for 180 da ys  to a llow a dditiona l tim e  to obta in re que s ts

for s e rvice  from  la ndowne rs . By a  P roce dura l Orde r is s ue d on De ce m be r 13, 2005, the  continua nce

wa s  gra nte d, a nd the  a pplica ble  time  clock re quire me nts  we re  suspe nde d until furthe r Orde r.

On S e pte m be r 21 ,  2006,  in  De c is ion  No.  68960,  which  gra nte d  J ohns on a  CC&N e xte ns ion

for wa te r utility s e rvice  a s  to  S e c tion 23, the  Com m is s ion a ls o orde re d Dive rs ifie d to  file ,  within  60

da ys  of the  De cis ion 's  e ffe c tive  da te ,  a  s ta te m e nt indica ting whe the r it wis he d to  purs ue  the  m a tte r

for its  a pplica tion.

In a  filing m a de  on Nove m be r 15, 2006, Dive rs ifie d indica te d tha t it inte nde d to proce e d with

its  a pplica tion, tha t it ha d re ce ntly re ce ive d a  re que s t for s e rvice  from  a n a dditiona l la ndowne r, a nd

tha t it wa s  in the  proce s s  of a me nding its  a pplica tion a ga in to re que s t tha t its  CC&N be  e xte nde d only

to those  a re a s  for which it ha d re ce ive d re que s ts  for se rvice .

On Ma rch 27, 2007, Dive rs ifie d file d its  S e cond Am e nde d Applica tion, in  which it re que s te d

24 to a dd to its  CC&N a re a  only S e ction 13 a nd the  e a s te r one -ha lf of S e ction 14.

23

25
3

26

27

The dockets for the Diversified application matter and the Johnson application matter proceeded as consolidated from
March 2, 2005, until December 13, 2005, when the two matters were bifurcated for purposes of processing and hearing.
Johnson filed an Amended Application and Request for Tariff Approval, consistent with the Settlement, on October 7,
2005. The Commission granted Johnson a CC&N extension for Section 23 in Decision No. 68960 (September 21, 2006).
The consolidated dockets were severed altogether by a Procedural Order issued on December 28, 2006.

28
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On April 24 , 2007, S ta ff file d  a  S uffic ie ncy Le tte r p rovid ing  tha t Dive rs ifie d 's  S e cond

2 Ame nde d Applica tion me t the  sufficie ncy re quire me nts  outline d in the  A.A.C.

On April 30, 2007, a  Procedura l Order was  issued scheduling a  hearing for July 30, 2007, and

1

establishing other procedura l deadlines.

On J une  26, 2007, Dive rs ifie d file d proof of publica tion a nd of ma iling notice  to the  two

property owners  for Section 13 and the  eas te r one -ha lf of Section 14.

On June  29, 2007, S ta ff filed its  S ta ff Report recommending approva l of Dive rs ified's  Second

8 Ame nde d Applica tion, subj e t to conditions .

9 On July 13, 2007, Dive rs ified filed Notice  of Support for the  S ta ff Report.

10 On July 30, 2007, a n e vide ntia ry he a ring wa s  he ld be fore  a  duly a uthorize d Adminis tra tive

l l La w J udge  of the  Commis s ion a t its  office s  in P hoe nix, Arizona . Dive rs ifie d a nd S ta ff a ppe a re d

12 through couns e l a nd pre s e nte d e vide nce  a nd te s timony. No me mbe rs  of the  public a ppe a re d to

13 provide  comme nt. During the  he a ring, Dive rs ifie d a nd S ta ff we re  dire cte d to file  a  joint la te -file d

14 e xhibit re la te d to tre a tme nt of hook-up fe e s  a nd a dva nce s  in a id of cons truction ("AIAC"), a nd

15 Dive rs ified was  directed to file  a  la te -filed exhibit rega rding the  deve lope r's  plans  for deve loping the

16 common a reas  within the  a rea  reques ted.

17 On September 21, 2007, Dive rs ified filed an Affidavit Rega rding Turf and Effluent.

18 On Octobe r 11, 2007, a  P roce dura l Orde r wa s  is s ue d dire cting S ta ff to file  a  re s pons e  to

19 Dive rs ifie d 's  Affida vit Re ga rding Turf a nd Efflue nt, with  a ny a ppropria te  re comme nda tion , by

20 Octobe r 22, 2007. The  P roce dura l Orde r a lso orde re d S ta ff a nd Dive rs ifie d to file  the  joint la te -file d

21 exhibit concerning hook-up fees  and AIAC by November 1, 2007 .

22 On Octobe r 22, 2007, S ta ff file d a  Re s pons e  to Dive rs ifie d's  Affida vit Re ga rding Turf a nd

3

4

5

6

7

23 Efflue nt.

24 On November 1, 2007, counse l for S ta ff and Dive rs ified initia ted a  te leconfe rence  with a  duly

25 a uthorize d Adminis tra tive  La w J udge  of the  Commis s ion to re que s t tha t the  de a dline  for the  joint

26 la te -file d e xhibit conce rning hook-up fe e s  a nd AIAC be  e xte nde d to Nove mbe r 13, 2007, be ca us e

27 the y ha d not ye t be e n a ble  to re a ch a  re solution of the  is sue . A P roce dura l Orde r to tha t e ffe ct wa s

28 issued on the same day.
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On Nove mbe r 13, 2007, Dive rs ifie d file d a  la te -tile d e xhibit re ga rding hook-up fe e s  a nd

2 AIAC, in which Dive rs ified s ta ted tha t it intended to reques t te rmina tion of its  hook-up fee  ta riff.

On Nove mbe r 16, 2007, a  P roce dura l Orde r wa s  is s ue d dire cting S ta ff to file , by Nove mbe r

26, 2007, a  re s pons e  to Dive rs ifie d's  la te -file d e xhibit a nd a ny ne w re comme nda tions  re s ulting from

Dive rs ifie d's  pos ition e xpre s s e d in the  la te -file d e xhibit.

On November 27, 2007, S ta ff filed a  re s pons e  to Dive rs ified's  la te -filed exhibit.

On December 7, 2007, Dive rs ified filed a  reply to S ta ff s  re s pons e .

On De ce mbe r 13, 2007, by P roce dura l Orde r, S ta ff wa s  dire cte d to file , by De ce mbe r 27,

9 2007, a  re s pons e  to Dive rs ified's  December 7, 2007, filing.

On De ce mbe r 27, 2007, S ta ff file d a  docume nt to cla rify S ta ffs  prior re comme nda tions  a nd

l l re s pond to Dive rs ifie d's  De ce mbe r 7, 2007, filing.

*12 * * * * * * * =r= *

13 Ha ving cons ide re d the  e ntire  re cord he re in a nd be ing fully a dvis e d in the  pre mis e s , the

14 Commission finds , concludes , and orders  tha t:

15 F INDING S  O F  F AC T

16

17

18

19

20

21

22

23

24

25

P urs ua nt to a uthority gra nte d by the  Commis s ion, Dive rs ifie d is  a n Arizona  public

s e rvice  corpora tion providing wa te r utility s e rvice  in portions  of P ina l County, Arizona . Dive rs ifie d

wa s  origina lly gra nte d its  CC&N to provide  wa te r utility s e rvice  in De cis ion No. 59133 (J une  27,

1995),4 a nd ha s  s ubs e que ntly be e n gra nte d one  conditiona l CC&N e xte ns ion, which wa s  la te r

rende red null and void due  to Dive rs ified's  fa ilure  to comply with the  conditions  in the  Decis ion.5

On Nove mbe r 24, 2004, Dive rs ifie d  file d  with  the  Commis s ion a n a pplica tion to

e xte nd its  CC&N in P ina l County e ithe r by a me nding De cis ion No. 63960 (S e pte mbe r 4, 2001), a s

a me nde d, or by tre a ting the  filing a s  a  ne w a pplica tion. Afte r a  corre ction file d by Dive rs ifie d on

December 9, 2004, Dive rs ified's  applica tion reques ted to add to its  CC&N a ll of Sections  13, 14, 15,

a nd 23 a nd tha t portion of S e ction 16 e a s t of the  ra ilroa d tra cks , a ll in Towns hip 3 S outh, Ra nge  8

26
4

27

28

Decision No. 59133 transferred the CC&N of Quail Hollow Water Company to Quail Hollow Water Company, Inc.,
which subsequently changed its name to Diversified Water Utilities, Inc.
5 In Decision No. 63960 (September 4, 2001), Diversified's CC&N was conditionally extended to include Section 18,
Township 3 South, Range 9 East, Pinal County, referred to as "Parcel 24" in the Decision.

2.

1.
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East, P ina l County.

3. S ta ff has  trea ted Dive rs ified's  applica tion a s  a  new applica tion for a  CC&N extens ion.

4. From De ce mbe r 3, 2004, through June  30, 2005, Dive rs ifie d's  a pplica tion compe te d

with  a n  a pplica tion  for CC&N e xte ns ion file d  by J ohns on to  e xte nd its  CC&N for wa te r u tility

5 service into Sections 13 and 23 .

6 5. On June  30, 2005, Dive rs ifie d a nd Johnson tile d a  Joint Se ttle me nt S ta te me nt a nd a

7  Le tte r o f Mu tu a l Un d e rs ta n d in g ,  Co o p e ra tio n ,  a n d  S e ttle me n t ("S e ttle me n t"),  u n d e r wh ich

8 Dive rs ifie d a nd Johnson a gre e d, a mong othe r things , tha t Dive rs ifie d would se e k to e xte nd its  CC&N

9 for wa te r utility se rvice s  by adding only Sections  13, 14, and 15 and tha t portion of Section 16 ea s t of

10 the  ra ilroa d tra cks  a nd tha t J ohns on would s e e k to e xte nd its  CC8LN for wa te r utility s e rvice s  by

1

2

3

4

11 adding only Section 23 .

12 6. On November 30, 2005, Dive rs ified tiled an Amended and Supplemented Applica tion

13 to re que s t e xte ns ion of its  CC&N a re a  only into S e ctions  13, 14, a nd 15 a nd tha t portion of S e ction

14 16 east of the  ra ilroad tracks.

7. On Se pte mbe r 21, 2006, in De cis ion No. 68960, the  Commiss ion gra nte d Johnson a15

16 CC&N extens ion for wa te r utility se rvices  as  to Section 23 .

17 8. On Ma rch 27, 2007, Dive rs ifie d file d its  S e cond Ame nde d Applica tion, in which it

18 re que s te d e xte ns ion of its C C &N a re a  only into S e ction 13 a nd the  e a s te rn one -ha lf of S e ction 14

19 ("CC&N e xte ns ion a re a "). Dive rs ifie d include d a s  e xhibits  to its  S e cond Ame nde d Applica tion a n

20 April 26, 2005, le tte r from the  Arizona  S ta te  La nd De pa rtme nt ("AS LD") a nd a n Octobe r 24, 2006,

le tte r from Wolf kin Fa rms , L.L.C. ("Wolfldn"). The  le tte r from the  AS LD s ta te s  tha t 325.46 a cre s  of2 1

2 2

2 3

2 4

Section 14 is  s ta te  trus t land, tha t the  ASLD has  de te rmined tha t it is  in the  bes t inte re s t of the  s ta te

trus t land to be  included in a  ce rtifica ted a rea  for wa te r de live ry, and tha t the  ASLD des ire s  to remain

neutra l a s  to the  wa te r provide r. The  le tte r from Wolf kin s ta te s  tha t Wolf kin is  the  owner of Section

25 13 a nd forma lly re que s ts  tha t Dive rs ifie d provide  wa te r s e rvice s  for the  a pproxima te ly 640-a cre

26 Section for a  project tha t will consis t of approximate ly 2,100 lots  to be  deve loped in multiple  phases .

27 9. On June  29, 2007, S ta ff filed its  S ta ff Report recommending approva l of Dive rs ified's

28 Second Amended Applica tion, subj e t to ce rta in conditions .

5 DECIS ION NO. 70181
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1 10.

2

3

4

5

6

7

Dive rs ifie d 's  curre nt CC&N a re a  e ncompa s s e s  n ine  s qua re  mile s  a nd s e rve s  a

community a pproxima te ly 10 mile s  south of Apa che  Junction in P ina l County. Dive rs ifie d's  e xis ting

wa te r sys te m cons is ts  of two we lls , one  a t 200 ga llons  pe r minute  ("GPM") a nd one  a t 1,200 GPM,

thre e  s tora ge  ta nks  with a  tota l ca pa city of 1.22 million ga llons , a nd a  dis tribution s ys te m s e rving

a pproxima te ly 1,060 se rvice  conne ctions  a s  of July 30, 2007. Dive rs ifie d's  e xis ting wa te r sys te m is

approximate ly one  mile  from the  requested CC&N extension a rea , which abuts  the  southern border of

Dive rs ifie d's  curre nt CC&N a re a .

8 11.

9

10

11 12.

12

13

14

15

16 13.

17

18

19

20

21

The  CC&N e xte ns ion a re a  would a dd one  a nd one -ha lf s qua re  mile s  of ce rtifica te d

a rea  to provide  se rvice  to a  proposed deve lopment known a s  the  Be lla  Vis ta  project and a  pa rce l of

s ta te  trus t land owned by the  S ta te  of Arizona  and adminis te red by the  ASLD.

According to S ta ff, Dive rs ifie d propos e s  to s e rve  the  CC&N e xte ns ion a re a  with a

new independent water system, to be  constructed a te  cost over five  years  of $5,546,666, and~projects

tha t it will s e rve  200 ne w cus tome rs  in the  firs t ye a r a nd 1,300 ne w cus tome rs  by the  fifth ye a r.

Dive rs ifie d's  P re s ide nt, S cott Gra y, te s tifie d tha t S e ction 13 will ultima te ly be  de ve lope d into 2,167

re s identia l lots . (Tr. a t 13, line s  17-21, Tr. a t 20, line s  18-23.)

S ta ff has  de te rmined tha t Divers ified's  proposed wa te r sys tem will have  adequa te  we ll

production a nd s tora ge  ca pa city to se rve  the  CC&N e xte ns ion a re a  within a  conve ntiona l five -ye a r

p la nning  pe riod  a nd  tha t Dive rs ifie d  ca n  re a s ona bly be  e xpe cte d  to  de ve lop  a dditiona l we ll

production and s torage  capacity as  required in the  future . S ta ff has  a lso de te rmined tha t the  proposed

water plant facilities  and the  es timated costs  for those  facilities  a re  reasonable , a lthough Sta ff has  not

made  a  de termination as  to the  proposed water plant facilities ' "used and useful" s ta tus  and has s ta ted

22

23

tha t no particula r trea tment should be  inferred for ra te -making or ra te -base  purposes .

14 . Dive rs ifie d  is  a n  Arizona  corpora tion  in  good  s ta nd ing  with  the  Commis s ion 's

24 Corpora tions  Divis ion.

25 15. Accord ing  to  S ta ff, a  che ck with  the  Complia nce  S e ction  of the  Commis s ion 's

26 Utilitie s  Divis ion revea led no de linquent compliance  items .

According to  S ta ff, Dive rs ifie d  ha s  a n  a pprove d ba ckflow pre ve ntion  ta riff tha t

28 became e ffective  on March 29, 1997. Divers ified a lso has  an approved curta ilment ta riff tha t became

27 16.

6 DECISION NO. 70181
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1 effective  on October 22, 2004.

Need for Service in the CC&NExtension Area

2 17. Dive rs ified's  current P ina l County franchise  includes  Sections  13 and 14.

3 18. Mr. Gra y te s tifie d tha t Dive rs ifie d ha s  four full-time  e mploye e s , two full-time  s e rvice

4 pe ople  in its  s e rvice  a re a  who a re  ce rtifie d ope ra tors , a nd a n office  in the  s e rvice  a re a . (Tr. a t 17,

5 line s  2-6.) In a ddition, Mr. Gra y te s tifie d tha t the CC&N extens ion a rea  is  in Dive rs ified's  geologica l

6 a re a  a nd fa lls  from it a s  a  na tura l gra vity fe e d. (Tr. a t 17, line s  16-17.) Mr. Gra y a ls o te s tifie d tha t

7 Dive rs ifie d ha s  a lre a dy e ngine e re d a  line  a nd done  s urve y work to bring the  CC&N e xte ns ion a re a

8 into Dive rs ifie d's  wa te r sys te m. (Tr. a t 17, line s  14-16.)

9

10 19. Wolf kin ha s  s pe cifica lly re que s te d tha t Dive rs ifie d provide  wa te r utility s e rvice  for

l l Section 13, to serve  the  development planned for that area .

20. The  AS LDha s  not spe cifica lly re que s te d tha t Dive rs ifie d provide  wa te r utility s e rvice

13 for the  easte rn one-ha lf of Section 14, but has  expressed a  desire  to have  the  property included within

14 a  ce rtifica te d a re a  for wa te r de live ry.

15 21. Mr. Gra y te s tifie d tha t the  Be lla  Vis ta  proje ct will ultima te ly include  S e ctions  9, 10,

16 13, 14, 15, a nd 23 a nd pa rt of S e ction 16. (Tr. a t 43, line s  5-6, Tr. a t 52, line s  1-8.) Mr. Gra y a ls o

17 te s tifie d tha t Dive rs ifie d is  a lre a dy working with de ve lope rs  to  the  north of S e ction 14 a nd is  in

18 discuss ions  with the  owners  of Section 15 and of the  wes te rn one -ha lf of Section 14. (Tr. a t 45, lines

19 13-18.) The  s ta te  trus t land a t issue  (the  eas te rn one-ha lf of Section 14) abuts  Section 13 (included in

20 the  CC&N e xte ns ion a re a ) to the  e a s t, S e ction ll (a lre a dy include d in Dive rs ifie d's  CC&N a re a ) to

21 the  north, the  we s te rn one -ha lf of S e ction 14 (for which Dive rs ifie d is  curre ntly in dis cus s ions  with

22 deve lopers) to the  wes t, and Section 23 (recently included in Johnson's  CC&N area ) to the  south.

23 22. In the  Se ttlement, Divers ified and Johnson agreed to de linea ted wate r se rvice  planning

24 a re a s  for e a ch othe r, within  which the  othe r ha s  a gre e d not to  s e e k to  provide  wa te r s e rvice .

25 Dive rs ifie d's  wa te r se rvice  pla nning a re a  include s , a mong othe r la nd, a ll of Se ctions  13, 14, a nd 15

26 and tha t portion of Section 16 eas t of the  ra ilroad tracks .

27 23. S ta ff te s tifie d tha t, a s  a  pra ctica l ma tte r, no one  e lse  is  going to a tte mpt to se rve  the

28 Bella  Vis ta  project a rea  because  only Divers ified and Johnson have  facilitie s  loca ted so tha t they can

1 2

7 DECIS ION NO.
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2 24.

3

4

5

6

1 economica lly se rve  the area. (Tr. a t 64, lines  13-17 and 23-25, Tr. a t 65, lines  1-7.)

S ta ff te s tifie d tha t gra nting the  CC&N e xte ns ion a s  to the  s ta te  trus t la nd would a dd

va lue  to the  s ta te  trus t la nd, if the  S ta te  we re  e ve r to tra de  or s e ll the  la nd. (Tr. a t 67, line s  8-14.)

S ta ff furthe r te s tifie d tha t it is  S ta ff's  policy to re comme nd a pprova l of CC&N e xte ns ions  into s ta te

trus t la nd whe n re que s te d, (Tr. a t 69, line s  18-21), e ve n if the re  ha s  not be e n a  spe cific re que s t for

se rvice  to the  s ta te  trus t land, (Tr. a t 70, lines  5-10).

7 Wastewater Service for the CC&N Extension Area

8 25.

9

10

According to the  S ta ff Re port, J ohns on is  a uthorize d to provide  wa s te wa te r utility

se rvice  in Section 13, but no one  is  authorized to provide  wastewate r utility se rvice  for the  Section 14

sta te  trust land property.

The  S e ttle me nt provide s  tha t Johnson will a pply to e xte nd its  wa s te wa te r CC&N for11 26.

14 27.

15

13 receives a  request for wastewater service .

Mr. Gra y te s tifie d tha t ha ving a  se we r dis tribution pla nt a nd wa s te wa te r tre a tme nt in

Dive rs ified's  CC&N a rea  is  a  re la tive ly new deve lopment, a s  sewer in the  a rea  has  traditiona lly been

provided through septic sys tems. (Tr. a t 54, lines  23-25, Tr. a t 55, lines  1-2.)16

17 Compliance with Arizona Department of Environmental Quality ("ADEQ") Requirements

18

19

20

21

28. As  of a n ADEQ ins pe ction conducte d on April 17, 2007, Dive rs ifie d's  public wa te r

sys tem was  in compliance  with the  ope ra tion, ma intenance , monitoring, and reporting requirements

of the  ADEQ Sa fe  Drinking Wate r Rule s .

Dive rs ifie d ha s  indica te d tha t the  a rs e nic le ve ls  for its  two e xis ting we lls  a re  2 pa rts29.

22 This  is  we ll be low the  curre nt Unite d S ta te s  Environme nta l

23

pe r b illion  ("ppb") a nd  3 .3  ppb .

P rote ction Age ncy ma ximum conta mina nt le ve l ("MCL") of 10 ppb.

24 30.

25

26

Be ca us e  the  we lls  tha t would s e rve  the  CC&N e xte ns ion a re a  ha ve  not ye t be e n

cons tructe d, the  a rse nic le ve ls  for those  we lls  ca nnot ye t be  de te rmine d. S ta ff ha s  indica te d tha t

a rs e nic le ve ls  for the  othe r wa te r utilitie s  in the  re gion a re  we ll be low the  10 ppb MCL6 According

27
6

28
Staff s ta ted tha t Sun Valley Farms  Unit VI Water Company has  shown arsenic levels  of 3.3 ppb, H20, Inc. has  shown

arsenic levels  ranging from 2 to 3 ppb, and Johnson has  shown arsenic levels  ranging Hom 2 to 7 ppb.

8 DECIS ION NO. 7 0 1 8 1
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1 to Staff, Diversified has stated that the developer will be responsible for funding arsenic treatment if

2 arsenic treatment is required for the new wells

31. According to the Staff Report, Diversified has not yet obtained an Approval to

4 Construct ("ATC") from ADEQ for the water plant facilities needed to serve the CC&N extension

5 area. Staff has recommended that Diversified be required to file with Docket Control, as a

6 compliance item in this docket, within two years after the effective date of this Decision, a copy of

7 the ATC for the water plant facilities needed to serve the first development in the requested CC&N

8 extension area

9

10 32. ADWR has issued Diversified a Physical Availability Demonstration for an area that

ll includes the CC&N extension area

Compliance with Arizona Department of Water Resources ("ADWR") Requirements

12 33; According to S ta ff; Dive rs ifie d is - loca te d within the  P hoe nix Active  Ma na ge me nt

13 Area  and is  in compliance  with ADWR's  reporting and conse rva tion requirements

14 34. S ta ff ha s  re comme nde d tha t Dive rs ifie d be  re quire d to file  with Docke t Control, a s  a

complia nce  ite m in this  docke t, within two ye a rs  a fte r the  e ffe ctive  da te  of this  De cis ion, a  copy of

the  de ve lope r's  Ce rtifica te  of Assure d Wa te r Supply for the  firs t subdivis ion in the  CC&N e xte ns ion

a re a

1 5

1 6

1 7

1 8

1 9

2 0

2 1

2 2

Ho o k-Up  Fe e s  a n d  AIAC

35. Diversified has an off-site facilities hook-up fee tariff that was approved by the

Commission in Decision No. 61580 (March 15, 1999)

36. In its Second Amended Application, Diversified stated that it intended to fund

construction of the infrastructure needed to serve the CC&N extension area through hook-up fees and

23 AIAC

During the  e vide ntia ry he a ring, Mr. Gra y wa s  una ble  to  e xpla in  how Dive rs ifie d

25 would handle  hook-up fees  when the  deve loper had a lso contributed AIAC. (Tr. a t 27-30.)

26 38. On Nove mbe r 13, 2007, Dive rs ifie d file d a  la te -file d e xhibit re ga rding hook-up fe e s

27 a nd AIAC. In  th is  la te -file d  e xhibit. Dive rs ifie d  s ta te d  tha t Dive rs ifie d  ha d cons ulte d  with  S ta ff

28 re ga rding the  ope ra tion a nd impa ct of Dive rs ifie d's  hook-up fe e  ta riff re la te d to de ve lope rs ' pa yme nt

24 37.

DECISION NO 70181
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1

2

3

4

5

6

7

8

9

10

11

of AIAC purs ua nt to a  Ma in Exte ns ion Agre e me nt ("MXA"), ha d conclude d tha t the  hook-up fe e

ta riff was  no longe r appropria te  for Dive rs ified, and would file  a  sepa ra te  applica tion to te rmina te  its

hook-up fe e  ta riff, the re by re nde ring the  is sue  moot for this  proce e ding. Dive rs ifie d e xpla ine d tha t

the  hook-up fe e  ta riff wa s  obta ine d whe n Dive rs ifie d ha d fe we r tha n 100 cus tome rs  a nd wa s

e xpe rie ncing ma jor growth a s  the  re s ult of lot-s plitting a ctivitie s , whe re a s  de ve lopme nt within

Dive rs ifie d's  ce rtifica te d a re a  is  now prima rily through forma l s ubdivis ions  involving de ve lope rs

who a re  a ble  a nd willing to pa y, unde r MXAs  tha t comply with A.A.C. R14-2-406, for the  pla nt to

se rvice  the  subdivis ions /deve lopments . Dive rs ified furthe r s ta ted tha t it be lieves  it is  unnecessa ry to

a d d re s s  th e  h o o k-u p  fe e /AIAC is s u e  in  th is  ma tte r a s  it will b e  mo o t u p o n  te rmin a tio n  o f

Dive rs ifie d's  hook-up fe e  ta riff.

On Nove mbe r 27, 2007, S ta ff file d a  re s pons e  to Dive rs ifie d's  Nove mbe r 13, 2007,39.

'17 'Eliiig '§5tiHg" fhifsfeTff"§'Té66i1T11Tei1d§ti6ri§ii th€StafF Repo"rt"are-nrrt'affected'by Diversifredknevv

13

14

15

16

17

18 40.

20 41.

21

22

23

24

25

pos ition, tha t S ta ff be lie ve s  tha t it m a y be  a ppropria te  for Dive rs ifie d to te rm ina te  its  hook-up  fe e

ta riff becaus e  it may he lp Dive rs ified build ra te  ba s e , and tha t a lthough S ta ff does  not gene ra lly make

re comme nda tions  re ga rding ca pita l s tructure  a nd fina ncing within the  conte xt of CC&N e xte ns ions ,

S ta ff re comme nds  tha t Dive rs ifie d incre a s e  its  ra te  ba s e  by ha ving its  future  MXAs  conta in re fund

provis ions  in exces s  of thos e  in A.A.C. R14-2-406(D)7 or by is s uing equity to finance  extens ions ,

On  De c e m b e r 7 ,  2007 ,  Dive rs ifie d  file d  a  re p ly to  S ta ffs  re s p ons e ,  s ug g e s ting

19 a lte rna te  re fund provis ions  for future  MXAs .8

In  a  filing  on  De c e m b e r 27 ,  2007 ,  S ta ff s ta te d  tha t b e c a us e  S ta ff ha s  no t fu lly

examined the  many va rious  potentia l approaches  to capita l s tructure  and financing and the ir potentia l

cons e que nce s  for Dive rs ifie d's  ra te pa ye rs , S ta ff doe s  not fe e l tha t it would be  a ppropria te  to ma ke

s pe cific  re com m e nda tions  on the s e  is s ue s , a lthough S ta ff be lie ve s  tha t Dive rs ifie d m us t be gin to

increas e  the  pe rcentage  of equity in its  capita l s tructure .

S ta ffs  conce rns  de s cribe d in Finding of Fa ct No. 41 a re  we ll founde d a nd s hould be42.

26 7

27

28

Staff suggested that the refund provision in future MXAs should exceed 20% of the total gross annual revenue from the
main extension and that refunds should be made until die entire balance is refunded.
8 Diversified suggested that the refund provision in future MXAs should be 15% to be paid until (1) 25 years have
passed, (2) full repayment of the advance, or (3) the amount of refunds paid equals the current net book value of the plant
installed under die MXA.

10 DECIS ION no. 70181
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1

2

3

4

he e de d. Ra the r tha n a dopting in this  De cis ion a  re quire me nt re la te d to the  re fund provis ions  in

Dive rs ifie d's  future  MXAs , we  e ncoura ge  S ta ff a nd Dive rs ifie d to continue  dis cus s ions  conce rning

Dive rs ifie d's  incre a s ing the  pe rce nta ge  of e quity in its  ca pita l s tructure . We  a ls o ins truct S ta ff to

ke e p this  goa l in mind whe n re vie wing Dive rs ifie d's  future  MXAs .

5 Turf a nd  Efflue n t Us e  in  the  CC&N Exte ns ion  Are a

6 43.

7

8

9

10

11

According to Dive rs ifie d, Wolf kin ha s  confirme d to Dive rs ifie d tha t the  hous ing to be

bu ilt in  S e ction  13  is  p rima rily "s ta rte r home s " in te nde d  fo r firs t-time  home  buye rs , tha t the

de ve lopme nt pla n for Se ction 13 ca lls  for "la ndsca ping cons is te nt with the  de se rt e nvironme nt" a nd

does  not include  golf courses , lakes , or othe r wa te r-intens ive  fea tures , and tha t turf use  in Section 13

will be  limited in pa rks  and common a reas . Dive rs ified has  a lso s ta ted tha t the  deve lopment plan for

Section 13 conta ins a  public school s ite  tha t can be  expected to have  playing fie ld areas.

1.2- 44 . . According-to-Diversified Diversified-ani Wolikimsuppori-the-.use~ of effluent on .turf

13

14

15

16

17

where  practicable  but oppos e  the  Commis s ion's  including a  gene ric requirement manda ting e ffluent

us e  in this  De cis ion be ca us e  the re  is  limite d opportunity to us e  e fflue nt within the  de ve lopme nt in

S e ction 13, the re  is  curre ntly ins ufficie nt informa tion a va ila ble  to e va lua te  the  a va ila bility of e fflue nt

or the  pra ctica bility of us ing e fflue nt within the  de ve lopme nt in S e ction 13, a nd Dive rs ifie d doe s  not

produce  or own e ffluent.

18 45.

19

20

21

22

23

24

25

26

27

28

Dive rs ifie d ha s  propos e d tha t, ra the r tha n including a  provis ion ma nda ting e fflue nt

us e , the  Commis s ion include  in this  Decis ion the  following language , which Dive rs ified ha s  s ta ted is

a ls o s upported by Wolf kin:

Be fore  Company initia te s  s e rvice  within the  extens ion a rea  to a  "Turf-Re la ted

Fa cility," a s  de fine d by the  the n a pplica ble  Ma na ge me nt P la n for the  P ina l

Ac tive  Ma na ge me nt Are a , l involving  the  de live ry of g roundwa te r to  the

fa cility, Compa ny s ha ll s e cure  from the  e ntity re que s ting s e rvice  a  writte n

s ta tement tha t use  of e ffluent has  been inves tiga ted and expla ining why use  of

e ffluent a t the  Turf-Re la ted Facility is  impracticable  or inadequa te .

1  The  Th ird  Ma na ge m e n t P la n  fo r the  P ina r Ac tive  Ma na ge m e n t Are a

"Turf-re la te d  fa c ility" m e a ns  a ny fa c ility,  inc lud ingprovides , in  p a rt :
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ce me te rie s , golf cours e s , pa rks , s chools  or common a re a s  of hous ing

developments , with a water-intensive landscaped area of 10 or more acres

46.

4

5

6

7

47.

9

10

11

Staff has  s ta ted that it does  not have a  pos ition on the arguments  described in Finding

of Fa ct No. 44 re la te d to Dive rs ifie d's  a nd Wolfkin's  oppos ition to the  Commis s ion's  ma nda ting

e ffluent us e  in this  Decis ion. S ta ff has  a ls o s ta ted tha t, if the  Commis s ion accepts  the  a rguments

described in Finding of Fact No. 44, Staff is  of the  opinion that the  language proposed by Divers ified

which is  se t forth in Finding of Fact No. 45, is  acceptable

The language proposed by Divers ified would not necessarily result in the conservation

of groundwa te r. Ra the r, a s  it is  phra s e d only in te rms  of the  impra ctica bility or ina de qua cy of

effluent use , it s eems  to assume that groundwater use  would be  necessary to serve  any "turf-re la ted

fa cilitie s " cre a te d in the  CC&N e xte ns ion a re a . The  la ngua ge  a ls o fa ils  to re quire  Dive rs ifie d to

12- determine- whether anassertion-as ~to impraetieability/inadequacy is-valid and -fails Te establish-any

13 standard for Diversified to apply in determining whether effluent use is indeed impracticable or

14 ina de qua te

48.15

16

17

18

1 9

In re ce nt months , the  Commis s ion ha s  be come  incre a s ingly conce rne d a bout the

prolonge d drought in Ce ntra l Arizona . The re fore , we  be lie ve  Dive rs ifie d s hould be  re quire d to

cons e rve  groundwa te r and tha t Dive rs ified s hould be  prohibited from s e lling groundwa te r for the

purpose  of irrigating any future  golf courses  within the  certifica ted expans ion area  or any ornamental

ladies  or water fea tures  loca ted in the  common areas  of the  proposed new developments  within the

20 certificated expansion area.

21 Compliance with  Tax Laws

22

23

24

25

49. Because  an a llowance  for property tax expense  is  included in Divers ified's  ra tes  and

will be  collected from its  cus tomers , the  Commis s ion s eeks  a s s urances  from Dive rs ified tha t any

taxes  collected from ratepayers have been remitted to the  appropria te  taxing authority. It has  come to

the  Commiss ion's  a ttention that a  number of water companies  have been unwilling or unable  to iiuliill

26

27

28

their obligation to pay the taxes  that were collected from ratepayers , some for as  many as  20 years . It

is  reas onable , the re fore , tha t a s  a  preventive  meas ure  Divers ified s ha ll annua lly tile , a s  pa rt of its

annua l report, an a ffidavit with the  Utilitie s  Divis ion a ttes ting tha t Divers ified is  current in paying its

12 DECIS ION NO. 7 0 1 8 1
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1 prope rty ta xe s  in Arizona

2 Sta ff's  Re c omme nda tion  fo r Approva l/De nia l

S ta ff ha s  de te rmine d tha t Dive rs ifie d  is  fit a nd prope r to  provide  s e rvice  to  the

4 propose d CC&N e xte ns ion a re a

50.

51

6

7

8

S ta ff ha s  re comme nde d  tha t Dive rs ifie d 's  CC&N be  e xte nde d  a s  re que s te d

conditione d on Dive rs ifie d's  time ly filing of the  docume nts  de scribe d in Finding of Fa ct Nos . 31 a nd

34, a nd tha t this  De cis ion gra nting Dive rs ifie d's  CC&N e xte ns ion be come  null a nd void a fte r due

process  should Divers ified fa il to mee t these  conditions

CO NCLUS IO NS  O F LAW

12

Diversified is a public service corporation within the meaning of Article XV of the

11 Arizona Constitution and A.R.S. §40-281 et seq

The- Commission has Jurisdiction- over--Diversif1ed_ and--the subj act~matter~ of- the2

13 a pplica tion

14 3

4

17

Notice  of the  applica tion was  provided in accordance  with the  law

For the  re a sons  de scribe d in Finding of Fa ct Nos . 19-24, the re  is  a  public ne e d a nd

16 nece ss ity for wa te r utility se rvice s  in the  CC&N extens ion a rea  de scribed and shown in Exhibit A

Dive rs ifie d is  a  fit a nd prope r e ntity to re ce ive  a n e xte ns ion of its  CC&N for wa te r

18 utility se rvice s  to include  the  CC&N e xte ns ion a re a  de scribe d a nd shown in Exhibit A

6 S ta ffs  re comme nda tions  s e t forth in Finding of Fa ct Nos . 31 a nd 34 a re  re a sona ble19

20 and should be adopted

21

IT IS  THEREFORE ORDERED tha t the  a pplica tion of Dive rs ifie d Wa te r Utilitie s , Inc. for a n

23 e xte ns ion of its  Ce rtifica te  of Conve nie nce  a nd Ne ce ss ity to provide  wa te r utility se rvice  to include

24 the  a re a  de scribe d a nd shown in Exhibit A, a tta che d he re to a nd incorpora te d he re in by re fe re nce , is

22

25

26

he re by a pprove d s ubje ct to the  conditions  a nd re quire me nts  outline d in the  following orde ring

paragraphs

IT IS  FURTHER ORDERED tha t Dive rs ifie d Wa te r Utilitie s , Inc. s ha ll cha rge  its  e xis ting

28 ra te s  a nd cha rge s  on file  with the  Commis s ion for the  e xte ns ion a re a  gra nte d he re in, until furthe r

27
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1 Orde r of the  Commiss ion.

2

4

IT IS  FURTHER ORDERED tha t Dive rs ifie d  Wa te r Utilitie s , Inc . s ha ll file  with  Docke t

3 Control, a s  compliance  items in this  docke t, within two yea rs  a fte r the  e ffective  da te  of this  Order:

l . A copy of the  Arizona  De pa rtme nt of Environme nta l Qua lity Approva l to Cons truct

5 for the  wa te r pla nt fa cilitie s  ne e de d to s e rve  the  firs t de ve lopme nt in the  e xte ns ion a re a  gra nte d

6 herein, and

2.7

9

10

11

A copy of the  de ve lope r's  Arizona  De pa rtme nt of Wa te r Re s ource s  Ce rtifica te  of

8 Assured Wate r Supply for the  firs t subdivis ion in die  extens ion a rea  granted he re in.

IT IS  FURTHER ORDERED tha t if Dive rs ifie d Wa te r Utilitie s , Inc. fa ils  to comply with the

conditions  in the  pre ce ding orde ring pa ra gra ph within the  re quire d time fra me , the  e xte ns ion to its

Ce rtifica te  of Conve nie nce  a nd Ne ce ss ity conditiona lly gra nte d he re in sha ll be come  null a nd void,

13

14

15

. .la _  a fte r due  proce s s ..

IT IS  FURTHER ORDERED tha t, in  ligh t o f the  ongoing  drought conditions  in  ce n tra l

Arizona  a nd the  ne e d to cons e rve  groundwa te r, Dive rs ifie d Wa te r Utilitie s , Inc. is  prohibite d from

s e lling groundwa te r for the  purpos e  of irriga ting a ny future  golf cours e s  within the  ce rtifica te d

e xpa ns ion a re a  or a ny orna me nta l la ke s  or wa te r fe a ture s  loca te d in the  common a re a s  of the16

17 proposed new deve lopments  within the  ce rtifica ted expans ion a rea .

18

19

20

21

22

23

24

25

26

27

28
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Com m is s ion to be  a ffixe d a t the  Ca pitol, in the  City of P hoe nix,
,  2008.

IN  W IT N E S S  W H E R E O F ,  1 ,  D  AN  s .  MILLE R ,  In t e r im
E xe c u tive  .Dire c to r o f the .  Ariz ona  Corpora tion  Com m is s ion ,
ha ve  he re unto  s e t m y ha nd a nd ca us e d the  offic ia l s e a l of the

this <9 day of Fe b.

4DE IL E 4
INTERIM EXECUTIVE DIRECTOR

DIS S E NT

DIS S E NT
SnH:db

7 0 1 8 1DECISION no.15

v

CHAIRMAN COMMISSIONER
,I

f
4

I/ 4 £ 4 4 4 , -I A I 4 7

I

DOCKET NO. W-02859A-04-0844

1 IT IS  FURTHER O RDERED tha t Dive rs ifie d  Wa te r Utilitie s ,  Inc .  s ha ll a nnua lly file ,  a s  pa rt

2 of its  a nnua l re port,  a n  a ffida v it with  the  Utilitie s  Div is ion  a tte s ting  tha t it is  curre n t on  pa ying  its

3 prope rty ta xe s  in Arizona .

4 IT IS  FURTHER ORDERED tha t this  De cis ion s ha ll be com e  e ffe c tive  im m e dia te ly.

5

6

7

BY ORDER OF THE ARIZONA CORPORATION COMMISSION.

8

9

11

12.

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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S E RVICE  LIS T FOR

DO C KE T NO

DIVERS IFIED WATER UTILITIES . INC

W-02859A-04_0844

4

5

6

Willia m P . S ulliva n
CURTIS , GOODWIN, S ULLIVAN, UDALL & S CHWAB, P LC
501 East Thomas Road
P hoe nix, AZ 85012
Attorne y for Dive rs ifie d Wa te r Utilitie s , Inc.

7

8

9

10

Chris tophe r Ke mple y, Chie f Couns e l
Le ga l Divis ion
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa s hington S tre e t
P hoe n ix, AZ 85007

11

l2~

Erne s t G. J ohns on, Dire ctor
Utilitie s  Divis ion
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa s hington S tre e t
P hoe n ix; AZ 85007

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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1

EXHIBIT A

LEGAL DESCRIPTION

1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

13

1 4

1 5

1 6

1 7

1 8

1 9

2 0

2 1

2 2

2 3

2 4

2 5

2 6

2 7

2 8

Section 13, Township 3 South, Range 8 East, and the Eastern One-half of Section 14, Township 3
South, Range 8 East, of the Gila and Salt Rivers Base and Meridian in Pinal County, Arizona.
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